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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on March 
29, 2010 has been entered. 

Response to Arguments 

1 . Applicant's arguments filed March 29, 201 0 have been fully considered but they 
are not persuasive. 

As to the 112, first paragraph enablement rejection, the examiner hereby 
withdraws the rejection. Based upon applicant's response, it should be noted that 
applicant appears to be attempting to cross-claim multiple embodiments disclosed 
within the specification. It should be noted that claims 7 and 17 only cover the 
embodiment of Figure 8. As confirmed by applicant the plurality of lateral piezoelectric 
elements 35 are considered the first means for generating. As illustrated in Figure 3, the 
same element 35 (first means) generates a lateral beam that is not irradiated from the 
bottom of the container. In such embodiment, there is no separate second means for 
generating a lower acoustic wave which is irradiated from the bottom as claimed. The 
plurality of lateral piezoelectric elements cannot be considered both the first means and 
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second means which appears to be what applicant is attempting claim with the content 
of claim 11. As such claim 1 1 , is unclear and directed to new matter. 

2. Applicant's arguments filed February 26, 21010 have been fully considered but 
they are not persuasive. Claim 1 1 is directed to new matter that is not supported by the 
instant applicant or either of the previous foreign priority applications. 

As to JP 2000-54955, applicant does not argue that the application provides 
support that of claim 7. Instead applicant changed the dependency of all claims which 
previously depended upon claim 7 to that of new claim 1 7. 

As such, the previous art rejection based upon Akira of claims 8-1 1 and 12-15 
are hereby withdrawn. 

Applicant asserts that claim 7 should receive credit for the date of JP 2000- 
50034. However, as previously stated the JP application has a different inventors from 
that of the instant application. MPEP 201.15 states 

The foreign application may have been filed by and in the name of the assignee or legal 
representative or agent of the inventor, as applicant. In such cases, if the certified copy of 
the foreign application corresponds with the one identified in the oath or declaration as 
required by 37 CFR 1.63 and no discrepancies appear, it may be assumed that the 
inventors are entitled to the claim for priority. If there is disagreement as to inventors on 
the certified copy, the priority date should be refused until the inconsistency or 
disagreement is resolved. 

In the instant case, there is a disagreement as to the inventors of the instant 

invention of claim 7 and that of JP 2000-50034. As such, the priority date is refused. 

As such, the rejection of claim 7 is hereby maintained. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the first paragraph of 35 U.S. C. 112: 
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The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

4. Claim 11 is rejected under 35 U.S.C. 112, first paragraph, because the 
specification, while being enabling for a first means including a plurality of generators 
(plurality of piezoelectric elements 35) that are vertically aligned along a length of the 
vessel, wherein the first means is capable of being activated to generate a lateral wave 
according to the liquid level in the vessel and second means (lower piezoelectric 
element 37) under the bottom of the reaction vessel for generating a lower acoustic 
wave, does not reasonably provide for an angular moveable reflecting acoustic wave 
reflecting means being present within a device at the same time when a second means 
is present. In the embodiments in which the reflecting means is provided under the 
bottom of the reaction vessel no second means (lower piezoelectric element 37) is 
included therein and vice versa. As illustrated by the figures, the reflecting means and 
lower piezoelectric element 37 are both located underneath the bottom of the reaction 
vessel, in the respective embodiments. As such, both elements do not exist within a 
single embodiment. In the instance the embodiments, in which a reflecting means is 
included no acoustic wave is irradiated from the bottom. Actually, a lateral wave 
irradiated by the bottom most generator of the plurality of the first means is transmitted 
to the reflecting means (located under the reaction vessel) and the lateral wave is 
reflected from the bottom of the vessel upward towards the surface level of the liquid so 
as to raise a part of said liquid level by an acoustic radiation pressure of said reflected 
acoustic wave. The specification does not enable any person skilled in the art to which 
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it pertains, or with which it is most nearly connected, to make or use the invention 
commensurate in scope with these claims. 

5. Claim 17 is rejected under 35 U.S.C. 112, first paragraph, as based on a 
disclosure which is not enabling. The liquid including a specimen and reagent is critical 
or essential to the practice of the invention, but not included in the claim(s) is not 
enabled by the disclosure. See In re Mayhew, 527 F.2d 1229, 188 USPQ 356 (CCPA 
1976). As presently drafted the liquid is not positively claimed as being required as 
being present in the container. However, the entire operation of the analyzer depends 
on the liquid being present and the properties thereof. As such, the claim should read as 
"a reaction vessel fef containing a liquid that wh4efr includes said specimen..." Such, 
requirement was previously discussed and agreed upon as indicated by the record (see 
Interview Summary 9/30/09 and Applicant's response/amendment - 10/9/09). It should 
be noted that amending the claim to positively claim the liquid would make claims 17 
and 7 essentially duplicate claims. As such, new claim 17 should be cancelled from the 
application. 

6. Claim 11 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

It is unclear how the device can include a second means (37) that irradiates a 
lower wave from the bottom and also a reflecting means that reflects the same lower 
wave that originates from the second means underneath the reaction vessel. 

Claim Rejections - 35 USC § 102 
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7. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

8. Claim 7 is rejected under 35 U.S.C. 102(e) as anticipated by or, in the alternative, 
under 35 U.S.C. 103(a) as obvious over by Akira JP20003381 1 3. 

Akira discloses a structurally equivalent chemical analyzer including a pair of side 
array sound sources 205 and a pair of sound receiving elements 207 respectively 
opposite to one another are operated to measure the transmission of partial acoustic 
wave of the reaction vessel 102 at the position. This measurement is executed on each 
pair, a transmission amount of acoustic wave at each position is measured, and a 
position of the maximum difference in the transmission amount is regarded as a position 
of a liquid surface 209. When the acoustic wave of polarized intensity is applied .from a 
lower sound source 206 to a sound source side, and the liquid surface 209 is pressed 
up to a reaction vessel 102 side surface, the liquid surface 209 is lowered at a side 
surface at the opposite side. This is determined by the surface tension, concentration, 
hydrophilic property to a vessel wall and the like of an object to be stirred, and the 
characteristics can be identified on the basis of the intensity of the applied acoustic 
wave and the polarization of the liquid surface 209. This detection is executed not only 
before the stirring but also similarly executed after the stirring to be compared, and the 
achievement in stirring and mixing can be evaluated. 
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Allowable Subject Matter 

9. Claims 8-10,12-1 5, and 1 7 would be allowable if is rewritten or amended to 
overcome the rejection(s) under 35 U.S.C. 112, set forth in this Office action and 
cancellation of claim 7 (to avoid duplicate claim rejection). 

1 0. The following is a statement of reasons for the indication of allowable subject 
matter: Akira is not prior art based upon the foreign application JP 2000-50034. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian R. Gordon whose telephone number is 571-272- 
1258. The examiner can normally be reached on M-F, 1st Fri. Off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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